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Philip Traberne Sen wh Appel Richard Sadlerr, John Sad. Repon. 
Philip Traberne Jun |lants. heir and Simon Beckley, |dents. 


The Appeal is to Reverſe a Decree of Diſmiſſion made the 18th Day of May, 1705, in the Court 
. of Chancery, whereby the Appellants Bill was Diſmiſi d with Coſts. - 


The Appellnts C AS KE 


T* on the Firſt of July, 1703, a Warrant, on an Execution was delivered to the Appellant, Philip Traherne Jun” 


as Bayliffof the half Hundred of Clavering in Eſſeæ, at the Suit of Foſias Ent, Eſq; and Catherine his Wife, to Levy 
1200 J. beſides Coſts, on the Goods of one Richard Bains, which Warrant was returnable in Michaelmas- 
Term following. K | 
That by Virtue of this Warrant, Traherne Jun' ſeiz?d the Corn growing on the ſaid Baines: his Farm, called Berden- 
Priory, and ſome other Goods, which were Appraized at 566 J. 64. 10 d. 2 i 
That the Reſpondent, Richard Sadleir, having a Mortgage from Baixes of the ſaid Farm, and alſo a Judgment in Eject- 
ment, the ſaid John Sadleir and Beckley, before the Corn was carry'd into the Barn, vis. the 2oth of Augs#, 1703, brought 
Traberne junꝰ a Warrrant on the Judgment in Ejectment from the Sheriff of Eſſex, to deliver the Poſſeſſion of Baines his 
Farm to them, for the Uſe of the Reſpondent Richard Saalery. 
27 Aug. 1703. Ar. That Traberne Jun? intended to hire Barns off the Farm, to carry the Corn into. But John Sadleir and Beckley.confi- 
i 3 8 the dering that the Farm would ſuffer if the Straw were not ſpent thereon : Did, on the 27th of Augult, 1703, agree with 
2 Jun's ns Traherne Jun That he ſhould have the Uſe of the Barns for ts lay in, and thraſh the Corn, till Lady-day following; and for 
and Beckley, this, all the Straw (which was worth at lea Thirty Pounds) ra to ba, aud accordingiy was ſpent on the Eſtate, and thereupon. 
72 Poſſeſſion was deliver*d according to the Warrant, and the Corm was all carry d into the Barns. | 
That Traherne Jun? ugg all the Haide ! t Was poſſible, to have the Corn ſoon threſh'd out, in order to pay the Exe- 
cutton-Money ; but could f ger h The by the Return of the Warrant, that being a very wet Summer, where 
| by the Corn ran mucff inth Stra , And t Of three times more than uſual in other Years,was taken up in threſhing it. 
_ Sedlcirs Title to be That the ſaid Farm was Leaſed by Chriſt's \Hoſpital at 150 J. a Year, to one Bathurit, in the Year 1690, for Thirty 
Farm. one Years, which by MEM ARnes eathe'd6wn to the ſaid Baines, or to one Caſon in Truſt for him, which (as the 


Reſpondent, Richard Sadleir pretends) was afſign'd to him on the 22d of Ju, 1701, for the ſecuring 2100 J. with Intereſt. 

That there being two Yeats Rent que to rhe Hoſpital, at Michatlmas, 1703, and Sadler intending to free himſelf and 

the Farm from Paying it, he goes to the Hoſ pital in December following, aud acqua ints them with the Seizure of Bains his 

Corn, and that a great deal df it vras in the Barns, which they might Deſtrain for their Rent; which they would not do, 

being unwilling to engage themſelves in a Suit) till he gave em Security to ſave them Harmleſs, and afterwards he De- 
{train'd the Corn in the Hoſpital's Name. | 3 | 
That Traberne Jun looking on the Diſtreſs to be a meer contrivance of Sadler's, and being in poſſeſſion of the Corn, un- | 


der the Execution, that could not then poſſibly be Threſhd out, got a Warrant from the High Sheriff to oppoſe ſuch Diſtreſs, 
and by Command ot luch Warrant, tne Appellant i-9/urp Trabert dew (being the uther Appellants Father) aſſiſtod his Son in. 


breaking open the Locks, which the Perſons that Diſtrain'd had ſer on the Barn Doors, and afterwards went on in Threſh- | : 
ing the Corn. | 
8 That the Hoſpital not intending to trouble themſelves any farther therein, and looking on Sadleir to be their Tenant (as: 
he really was by vertue of his Mortgage from July, 1701, and the only Perſon from whom they expected their Rent) ſent 
to him tor their Rent, and he Paid 150. J. and then (upon giving them Security to ſave them Harmleſs) got leave of them 
to uſe their Names in an Action againſt the Appellants for Reſcuing the Diſtreſs. | 
That accordingly Richard Saaleir carry*d on this Action at his own Charge, and at the Aſſizes for the County of Eſſex, 
the Appellants were found guilty to the value of 108. /. being the value of the Goods Deſtrain'd (the Appellants Defence. 
being then admitted to be only Equitabic.) 55 ä 
- 'Fhat the Appellants prefer d their Bill in Chancery againſt the Hoſpital and the Reſpondents ; pray ing that the ſaid Re- 
ſpondent Richard Sadleir, might be Decreed to pay the ſaid Hoſpital the Money recovered, or elſe Indempnify the Appel- 
lants from the ſame ; whereto the Reſpondents, as alſo the Hoſpital, Anſwered, and admitted the Caſe much to the Effect as 
above ſet forth. | 
19: Miz, 17503, TheCauſe was heard on the 18th Day of May laſt, by the late Lord Keeper, and the Bill as to the Hoſpital, was diſmiſs'd 
| Cauſe heard in with 40 Shillings Coſts, and as to the other Reſpondents, it was diſmilsd with Coſts tobe Tax'd, which are fince Taxd 
Chancery. 63.1. and the Appellant Phillip Traherne Jun' has ſufferd 240. J. and upwards, more by the ſaid Execution, not being. 
able to make above 339. J. 9. 5. after Charges, beſides his Trouble, and yet has been forc'd to Pay. and Secure the whole: 
566. J. 6. 5. 10. To the ſaid Ext and his Wife. 5 2 8 
From which Diſmiſſion, as to the Reſpondents (the Appellants not Complaming or ObjeCting againſt the Diſmiſſion as 5 
to the Hoſpital) the ſaid Phillip Traherue Sen and Jun AppeaPd to your Lordſhips as Erroneous, and humbly hope your | 
Lordſhips will be pleas'd to Reverſe the ſame for the Reaſons following. | 


iſt. For that the Two Tears Rent due to the Hoſpital at Michaelmas, 1703, was properly and 0niydae from Richard Sadleir, 
he being the HoſpitaPs Tenant from July, 1701, neither Caſon vor Baines (being only Aſſignees ) could be ſued for the ſame... 
2My, For that it is imply d in the Agreement, for the Appellant Traherne Jun having the Uſe of the Barns till Lady-day. | 
1704, and the Reſpondent Richard Sadleir*s receiving 4 Benefit of the Straw thereby, that Traherne ſhould not be mole- 
ed in that time by Sadleir himſelf, or by any Perſon by his Order, or thro his Defett of not paying his Rent. 
ly, That the Diſtreßß and Action of Reſcous (though formally the HoſpitaPs Act] are in Subſtance, the Reſpondent's, 
| Richard Sadleir*s, and redound only to his Benefit, the Money recovered thereby, going towards leſſening the Rent, which 
Sailleir was to have Paid; and the whole Proceedings of. the ſaid Richard Sadleir being 4 fraudaleut breaking in on hit 
amn Agreement. | 3 
And on the Reverſal of the ſaid Decree, the Appellants humbly hope, your Lordſbips will be pleaſe d to Decree the 
id Richard a Nx to pay unto the 22 the ſaid 108 . the C 115 , Suit, 2 elſe to ſave the Ap - 
prllants harmleſs from the ſame, and alſo to pay unto the Appellants their Coſts in Chancery. 


Richard Tyner: 


Reaſons for Rever- 
ling the Decree. 
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